In the past, we have from time to time provided updates in order to advise clients of changes in
the law or significant cases. This has been well received, and it has been requested that we do
this on a regular basis. Accordingly, below is the “First Edition” of the Smith & Knott case law
summaries legal update. Cases are grouped according to subject matter and generally deal with
cases relating to torts, coverage, and procedure. We will be expanding this in the future to
include additional areas of law which might be interesting for you.

We also invite any comments and requests as to ways that we can make this more useful
for you and address any subject matter in which you might have an interest.

SMITH & KNOTT LEGAL UPDATE

THIRD PARTY COVERAGE

Meaning of “Occurrence.” Insured teenager deliberately stretched fishing line across sidewalk
with intent his friends trip on it. A teacher tripped and was injured by the line several hours later
after the teenager was distracted and forgot to remove it. The court upheld the homeowner
insurer’s coverage denial on the grounds that the teacher’s injury did not result from an
“occurrence.” The court commented that injury to someone tripping on the line was the natural
and ordinary consequence of the intentional act of putting it in place, and it is of no consequence
that the results which ordinarily follow were visited upon someone of whom the teenager had not
thought. Curb v. Texas Farmers Ins. Co., (1 1" District Court of Appeals, No. 11-03-00406-CV,

June 9, 2005)

CONSUMER PROTECTION

Application of Art. 21.55 Deadlines. A UM/UIM insured demanded $25,000 policy limits
from a car accident injury. The insurer responded that it could not pay that amount without more
medical information, but that it could pay $10,000 based on what it then had. Without accepting
$10,000 offer or sending more medical info, Insured filed suit. A short time later, the insurer
tendered the $10,000. During formal litigation discovery, medical info was finally produced
supporting the $25,000 claim, at which time the insurer agreed it owed an additional $15,000.
However, because the insurer did not tender the $15,000 until more than 5 business days after
agreeing to pay it, the insured claimed that it had breached the 21.55 “five day payment”
deadline, and accordingly owed 21.55 penalties and attorney fees. The court disagreed, holding
that once the insured filed suit 21.55 deadlines no longer applied, because additional payment
offers were being made to resolve the litigation rather than to satisfy an existing claim.
DeLaGarza v. State Farm Mut. Auto. Ins. Co., 2005 Tex. App. LEXIS 5484 (Tex. App. — Dallas
2005).
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