Below is the “Second Edition” of the Smith & Knott case law summaries legal update. Cases
are grouped according to subject matter and generally deal with cases relating to lorts,
coverage, and procedure. We also invite any comments and requests as to ways that we can
make this more useful for you and address any subject matter in which you might have an
interest.
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FIRST PARTY COVERAGE

No Breach of Policy Contract Defeats Extra-Contractual Claims. Insured submitted a claim
under uninsured for a hit and run accident. Progressive Insurance, not believing the insured had
been struck by another car, but had simply been in a one car accident, denied the claim of Boyd.
Boyd sued Progressive for breach of contract and on several extra-contractual legal theories
claiming, generally, that Progressive’s denial was in bad faith. The trial court severed and
granted Progressive’s summary judgment on the extra-contractual claims. The intermediate
appellate court later correctly ruled that Progressive had failed to offer sufficient proof to support
the summary judgment. Subsequent to the trial court’s summary judgment for Progressive,
however, a jury found that Progressive had not breached the UM policy. The Texas Supreme
Court rejected Bovd’s argument that he should have a new trial on the extra-contractual claims,
explaining that there could be no extra-contractual claims if the insurer did not breach the policy
contract. The Supreme Court did emphasize that it is still possible for an insurer to be in “bad
faith” and in breach of corresponding statutory duties even where 1t does not breach the policy
contract, but only where the insurer’s conduct was extreme and produced damages unrelated to
and independent of the policy claim, which Boyd had not alleged in that case. Progressive
County Mutual Ins. Co. v. Boyd, 177 8. W.3d 919 (Tex. 2005) (per curiam).

No_Stacking of Homeowner Policy Limits. The Daniels’ dwelling was insured with a
$189,000 limit under a State Farm policy. The Daniels’ home suffered several claims of fire,
water and mold damage over the course of two one-year policy periods. Although State Farm
had paid them $212.000 for damage to the dwelling, the Damels still claimed that they were
entitled to further payments for damage to the dwelling, even though the dwelling coverage limit
was only $189,000. The court rejected the Daniels’ arguments that the policy language allowed
them to “stack™ the policy limit to aftain more coverage, either by allowing a policy limit for
each separate claim, or by allowing a new policy limit to apply for each of the policy periods
where one or more of the mold losses caused damage continuously in both policy periods. Daniel
v. State Farm Lloyds, C.A. No. H-4-1179, (N.D. Tex. Jul 13, 2005).

Applicability_of Fire Policy Appraisal Clause Broadened. State Farm agreed with Kathy
Johnson that her home had suffered damage from hail. However, State Farm’s assessment of the
damage was that the hail had affected only the home’s ridgeline, costing $499.50 to repair, an
amount under her deductible. On the other hand, Johnson assessed the entire roof as being
damaged, requiring a total replacement costing $6,400.00. State Farm refused Johnson’s demand
for appraisal under the policy, taking the position that appraisal was inappropriate unless the
insurer and insured first agreed on causation, coverage and liability, and that the disagreement as
to whether the hail damage extended to some parts of the roof was a disagreement as to coverage
and, thus, appraisal was not authonized under the appraisal clause language limiting its







