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UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF TEXAS

United States Courts
Southern Distriet of Texas
RICHARD FIESS and STEPHANIE § ENTERED
FIESS, g JUN 0 4 2003
Plainifs, g ichee! N, Milby, Clerk of Court
versus § CIVIL ACTION H-02-1912
§
STATE FARM LLOYDS, §
§
Defendant. §
MEMORANDUM AND ORDER
I. Introduction

Pending before the court is Defendant State Farm Lloyds’s (“State Farm”) Motion for
Summary Judgment (#25). State Farm seeks summary judgment on Plaintiffs Richard Fiess (“Mr.
Fiess”) and Stephanie Fiess’s (“Mrs. Fiess”) (collectively, “the Fiesses”) claims for violations of
the Texas Deceptive Trade Practices Act (“DTPA”) and the Texas Insurance Code, breach of
express and implied warranties, breach of contract, fraud/intentional misrepresentation, and
unconscionability. Having reviewed the pending motion, the submissions of the parties, the
pleadings, and the applicable law, the court is of the opinion that summary judgment is warranted.
II. Background

The Fiesses bring suit against State Farm for mold damage to their home located at 2437
Henderson Lane, Deer Park, Harris County, Texas. They are successors in interest to a
homeowner’s insurance policy (“the Policy”) issued by State Farm. In the summer of 2001, their
home sustained flooding and other damage as the result of Tropical Storm Allison. The Fiesses

made a claim under their flood insurance policy with State Farm Fire and Casualty Company



(“Fire & Casualty”) for damages caused by the flood. Fire and Casualty paid them $48,626.00
under the flood policy for repairs to their home and for replacement of personal property damaged
by the flood. The Fiesses are not making a claim under the flood policy.

According to Mr. Feiss’s deposition testimony, he and his wife began removing sheetrock
one week after the flood and discovered black mold growing throughout the residence. Mold was
growing in the dining room on a wall adjoining the kitchen in an area “behind the refrigerator and
against the door frame” and in the middle bedroom wall and hall bathroom wall about two feet
above the baseboard “running up to the outside wall on down the outside wall.” Additionally,
there was mold in the back bedroom about two feet up from the baseboards around three of the
four walls and in the front bedroom about two feet up from the baseboards on the front and side
walls. Black mold was also found on the outside wall of the master bedroom and around the
baseboards in the master bathroom. After removing the cabinets in the master bathroom and
laundry room, mold was observed at the bottom of the cabinets and behind the walls “along the
baseboard, about two feet up.” The Fiesses took samples of the mold and sent them for testing
to NOVA Labs in Conroe, Texas. Paul Pearce, Ph.D. (“Dr. Pearce”), tested the mold and
determined that it contained stachybotrys', an allegedly hazardous type of mold. He advised the
Fiesses to leave their home because of the high levels of stachybotrys. Dr. Pearce subsequently

inspected the home and found other types of mold, including alternaria®, chaetomium?,

! “Stachybotrys atra” is “[a] mold that produces toxic compounds (mycotoxins). Prolonged
exposure can be associated with symptoms such as fatigue, hearing loss, and memory loss.” 5
J.E. SCHMIDT, M.D., Attorneys’ Dictionary of Medicine and Word Finder S-273 (2002).

2 “Alternaria” refers to “a genus of dematiacious Fungi Imperfecti of the order Moniliales, having
dark-colored conidia. . . it causes several diseases of plants and has been reported in diseases of
the lungs and in skin infection in man, and is also a common allergen in human bronchial asthma.”
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cladosporium®, aspergillus penicillium’®, and all of the naturally occurring environmental molds.
He identified six areas of water intrusion into the home: “flood waters, roof leaks, plumbing leaks,
heating, air conditioning and ventilation (HVAC) leaks, exterior door leaks, and window leaks.”
Dr. Pearce opined at deposition that 25% of the mold at the time of inspection was “non-Allison
related” as the “patterns of moisture of water intrusion, the presence of mold that resulted from
non-Allison related, in my opinion, non-Allison-related water intrusion.” He later changed his
answer, however, claiming that he misunderstood the question. In his revised response, Dr.
Pearce claimed that 70% of the mold at the time of inspection was non-Allison related.
Nevertheless, Dr. Pearce conceded that “[t]he floodwaters left behind mold on virtually every wall
and on every stud and every baseboard and every baseplate in the first 2 to 3 feet of this house.”

After discovering the mold, the Fiesses made a claim under their homeowner’s insurance
policy for mold contamination. During the investigation of the claim, State Farm sent the Fiesses
a reservation of rights letter informing them that the damage claimed might not be covered under

the terms of the Policy. Ultimately, while maintaining that the claims were not covered under the

DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 51 (28th ed. 1994).

3 “Chaetomium” is “[a] genus of soil fungi. Some species may cause allergy.” 2 J.E. SCHMIDT,
M.D., supra, at C-183.

* “Cladosporium” is “[a] genus of fungi having dematiaceous or dark-colored conidiophores with
oval or round spores, commonly isolated in soil or plant residues.” STEDMAN’S MEDICAL
DICTIONARY 348 (26th ed. 1995).

> “Aspergillus” refers to “[a] genus of fungi (class Ascomycetes) that contains many species, a
number of them with black, brown, or green spores. A few species are pathogenic for man, other
animals, and avians.” STEDMAN'’S, supra, at 156. “Penicillum” refers to “[a] genus of fungi (class
Ascomycetes, order Aspergillales), species of which yield various antibiotic substances and
biologicals.” STEDMAN'’S, supra, at 1321.



Policy, State Farm paid the Fiesses $34,425.00 for “non-covered mold remediation in those areas
of the flood damaged house where there was evidence of small pre-flood water leaks.” The
Fiesses, however, assert that State Farm failed to compensate them fully for damage caused by
mold attributable to pre-existing water leaks, which they contend falls within the scope of coverage
of the Policy.

On April 1, 2002, the Fiesses filed their original petition in the 127th Judicial District
Court of Harris County, Texas, asserting claims for violations of the DTPA, breach of contract,
and fraud/intentional misrepresentation. On May 20, 2002, State Farm removed the case to
federal court on the basis of diversity of citizenship, asserting that the amount in controversy
exceeds $75,000.00, exclusive of interest and costs. The Fiesses filed an amended complaint on
November 20, 2002, alleging additional claims against State Farm for violations of the Texas
Insurance Code and breach of warranty. In the instant motion, State Farm seeks summary

judgment on all the Fiesses’ claims.

II1. Analysis

A. Summary Judgment Standard

Rule 56(c) of the Federal Rules of Civil Procedure provides that summary judgment “shall
be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue of material fact and
that the moving party is entitled to judgment as a matter of law.” FED. R. C1v. P. 56(c). The
party seeking summary judgment bears the initial burden of informing the court of the basis for
its motion and identifying those portions of the pleadings, depositions, answers to interrogatories,
admissions on file, and affidavits, if any, which it believes demonstrate the absence of a genuine

4



issue of material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986); Colson v. Grohman, 174 F.3d 498, 506 (5th
Cir. 1999); Marshall v. East Carroll Parish Hosp. Serv. Dist., 134 F.3d 319, 321 (5th Cir. 1998);
Wenner v. Texas Lottery Comm’n, 123 F.3d 321, 324 (5th Cir. 1997), cert. denied, 523 U.S. 1073
(1998). A material fact is one that might affect the outcome of the suit under governing law. See
Burgos v. Southwestern Bell Tel. Co., 20 F.3d 633, 635 (5th Cir. 1994). A genuine issue of
material fact exists “if the evidence is such that a reasonable jury could return a verdict for the
nonmoving party.” Anderson, 477 U.S. at 248. The moving party, however, need not negate the
elements of the nonmovant’s case. See Wallace v. Texas Tech Univ., 80 F.3d 1042, 1047 (5th
Cir. 1996) (citing Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994)).

Once a proper motion has been made, the nonmoving parties may not rest upon mere
allegations or denials in the pleadings but must present affirmative evidence, setting forth specific
facts, to show the existence of a genuine issue for trial. See Celotex Corp., 477 U.S. at 322-23;
Anderson, 477 U.S. at 257; Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
585-86 (1986); Rushing v. Kansas City S. Ry. Co., 185 F.3d 496, 505 (5th Cir. 1999), cert.
denied, 528 U.S. 1160 (2000); Colson, 174 F.3d at 506; Marshall, 134 F.3d at 321-22; Wallace,
80 F.3d at 1047; Lirtle, 37 F.3d at 1075. “[T]he court must review the record ‘taken as a
whole.”” Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000) (quoting
Matsushita Elec. Indus. Co., 475 U.S. at 587). All the evidence must be construed “in the light
most favorable to the non-moving party without weighing the evidence, assessing its probative
value, or resolving any factual disputes.” Williams v. Time Warner Operation, Inc.,98 F.3d 179,
181 (5th Cir. 1996) (citing Lindsey v. Prive Corp., 987 F.2d 324, 327 n.14 (5th Cir. 1993)); see
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Reeves, 530 U.S. at 150; Colson, 174 F.3d at 506; Marshall, 134 F.3d at 321; Messer v. Meno,
130 F.3d 130, 134 (5th Cir. 1997), cert. denied, 525 U.S. 1067 (1999); Hart v. O’Brien, 127
F.3d 424, 435 (5th Cir. 1997), cert. denied, 525 U.S. 1103 (1999). “The evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawn in his favor.” Anderson,
477 U.S. at 255; Palmer v. BRG of Ga., Inc., 498 U.S. 46, 49 n.5 (1990); see Christopher Vill.
Ltd. P’ship v. Retsinas, 190 F.3d 310, 314 (5th Cir. 1999); Samuel v. Holmes, 138 F.3d 173, 176
(5th Cir. 1998); Marshall, 134 F.3d at 321.

1%}

Nevertheless, “‘only reasonable inferences can be drawn from the evidence in favor of the
nonmoving party.”” Eastman Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 469 n.14
(1992) (emphasis in original) (quoting H.L. Hayden Co. of N.Y., Inc. v. Siemens Med. Sys., Inc.,
879 F.2d 1005, 1012 (2d Cir. 1989)). “If the nonmoving party’s theory is . . . senseless, no
reasonable jury could find in its favor, and summary judgment should be granted.” Id. at 468-69.
The nonmovants’ burden is not satisfied by “some metaphysical doubt as to material facts,”
conclusory allegations, unsubstantiated assertions, speculation, the mere existence of some alleged
factual dispute, or “only a scintilla of evidence.” Little, 37 F.3d at 1075; see Hart, 127 F.3d at
435; Wallace, 80 F.3d at 1047; Douglass v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1429 (5th
Cir. 1996) (citing Forsyth v. Barr, 19 F.3d 1527, 1533 (5th Cir.), cert. denied, 513 U.S. 871
(1994)); State Farm Life Ins. Co. v. Gutterman, 896 F.2d 116, 118 (5th Cir. 1990) (citing
Anderson, 477 U.S. at 247-48). Summary judgment is mandated if the nonmovants fail to make
a showing sufficient to establish the existence of an element essential to their case on which they
bear the burden of proof at trial. See Nebraska v. Wyoming, 507 U.S. 584, 590 (1993); Celotex

Corp., 477 U.S. at 322; Wenner, 123 F.3d at 324. “In such a situation, there can be ‘no genuine
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issue as to any material fact’ since a complete failure of proof concerning an essential element of
the nonmoving party’s case necessarily renders all other facts immaterial.” Celotex Corp., 477
U.S. at 322-23.

B. Breach of Insurance Contract

Under Texas law, the interpretation of insurance policies is governed by the same rules that
apply to the interpretation of other contracts. See Schneider Nat’l Transp. v. Ford Motor Co., 280
F.3d 532, 537 (5th Cir. 2002); Mid-Continent Cas. Co. v. Swift Energy Co., 206 F.3d 487, 491
(5th Cir. 2000); American States Ins. Co. v. Bailey, 133 F.3d 363, 369 (5th Cir. 1998); Canutillo
Indep. Sch. Dist. v. National Union Fire Ins. Co., 99 F.3d 695, 701 (5th Cir. 1996); Constitution
State Ins. Co. v. Iso-Tex Inc., 61 F.3d 405, 407 (5th Cir. 1995); Balandran v. Safeco Ins. Co. of
Am., 972 S.W.2d 738, 740-41 (Tex. 1998); Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d
819, 823 (Tex. 1997); Grain Dealers Mut. Ins. Co. v. McKee, 943 S.W.2d 455, 458 (Tex. 1997).
The insurance contract is considered as a whole, with each part to be given effect. See Balandran,
972 S.W.2d at 741; Forbau v. Aetna Life Ins. Co., 876 S.W.2d 132, 133 (Tex. 1994); Royal
Indem. Co. v. Marshall, 388 S.W.2d 176, 180 (Tex. 1965); Tumlinson v. St. Paul Ins. Co., 786
S.W.2d 406, 408 (Tex. App.—Houston [1st Dist.] 1990, writ denied). Specific provisions in the
policy control over general statements of coverage. See Forbau, 876 S.W.2d at 133; see also 3
ARTHUR L. CORBIN, CORBIN ON CONTRACTS §§ 545-54 (1960). Similarly, “[e]ndorsements
control over conflicting general policy language.” Westchester Fire Ins. v. Heddington Ins. Ltd.,
883 F. Supp. 158, 165 (S.D. Tex. 1995), aff'd, 84 F.3d 432 (5th Cir. 1996) (citing Mutual Life
Ins. Co. v. Daddy$ Money, Inc., 646 S.W.2d 255, 259 (Tex. App.—Dallas 1982, writ ref’d
n.r.e.)). The terms used in an insurance contract are given their ordinary and generally accepted
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meaning, unless the policy shows the words were meant in a technical or different sense. See
Canutillo Indep. Sch. Dist., 99 F.3d at 700; Security Mut. Cas. Co. v. Johnson, 584 S.W.2d 703,
704 (Tex. 1979); Tri County Serv. Co. v. Nationwide Mut. Ins. Co., 873 S.W.2d 719, 721 (Tex.
App.—San Antonio 1993, writ denied).

If an insurance policy is ambiguous and is susceptible to more than one reasonable
interpretation, under the “contra-insurer rule,” it will be construed in favor of the insured. See
Bailey, 133 F.3d at 369; Canutillo Indep. Sch. Dist., 99 F.3d at 701; State Farm Fire & Cas. Co.
v. Vaughan, 968 S.W.2d 931, 933 (Tex. 1998); McKee, 943 S.W.2d at 458. This rule of
construction does not apply, however, when the insurance contract is expressed in plain and
unambiguous language and is susceptible to only one reasonable interpretation. See Bailey, 133
F.3d at 369; Canutillo Indep. Sch. Dist., 99 F.3d at 701; Iso-Tex Inc., 61 F.3d at 407; National
Union Fire Ins. Co. v. Hudson Energy Co., 811 S.W.2d 552, 555 (Tex. 1991). “When there is
no ambiguity, it is the court’s duty to give the words used their plain meaning.” Puckett v. United
States Fire Ins. Co., 678 S.W.2d 936, 938 (Tex. 1984). If an insurance policy “is worded so that
it can be given only one reasonable construction, it will be enforced as written.” Iso-Tex Inc., 61
F.3d at 407 (citing State Farm Fire & Cas. Co. v. Reed, 873 S.W.2d 698, 699 (Tex. 1993));
National Union Fire Ins. Co. v. CNA Ins. Cos., 28 F.3d 29, 32 (5th Cir. 1994), cert. denied, 513
U.S. 1190 (1995). “When the terms of an insurance policy are plain, definite, and unambiguous,
a court may not vary those terms.” Id.; see Reed, 873 S.W.2d at 699. Thus, after considering
the rules of contract interpretation, summary judgment is often appropriate in cases where
unambiguous language is at issue. See Tri County Serv. Co., 873 S.W.2d at 721 (citing Phillips
v. Union Bankers Ins. Co., 812 S.W.2d 616, 617 (Tex. App.—Dallas 1991, no writ)).
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The determination of whether an insurance policy is ambiguous is a question of law for the
court to decide. See Canutillo Indep Sch. Dist., 99 F.3d at 700; Lopez v. Munoz, Hockema &
Reed, L.L.P., 22 S.W.3d 857, 861 (Tex. 2000) (citing R & P Enters. v. LaGuarta, Gavrel &
Kirk, Inc., 596 S.W.2d 517, 518 (Tex. 1980)). An ambiguity in a contract may be “patent” or
“latent.” National Union Fire Ins. Co. v. CBI Indus. Inc., 907 S.W.2d 517, 520 (Tex. 1995).
A patent ambiguity is apparent upon examining the contract. See Universal Home Builders, Inc.
v. Farmer, 375 S.W.2d 737, 742 (Tex. Civ. App.—Tyler 1964, no writ). A latent ambiguity
arises when a contract is applied to the subject matter it concerns and different interpretations
become apparent. See Murphy v. Dilworth, 151 S.W.2d 1004, 1005 (Tex. 1941); see also Bache
Halsey Stuart Shields, Inc. v. Alamo Sav. Ass’n, 611 S.W.2d 706, 708 (Tex. Civ. App.—San
Antonio 1980, no writ). Not every difference in interpretation of an insurance policy, however,
amounts to an ambiguity. See Kelley-Coppedge, Inc. v. Highlands Ins. Co., 980 S.W.2d 462, 465
(Tex. 1998); Vaughan, 968 S.W.2d at 933; Reed, 873 S.W.2d at 699. In addition, a contractual
clause that is ambiguous as applied to certain facts may be unambiguous as applied to others. See
Vaughan, 968 S.W.2d at 934.

The insured initially has the burden to plead and prove that the benefits sought are covered
by the insurance policy at issue. See Harken Exploration Co. v. Sphere Drake Ins. PLC, 261 F.3d
466, 471 (5th Cir. 2001); Western Alliance Ins. Co. v. Northern Ins. Co., 176 F.3d 825, 831 (5th
Cir. 1999); Guaranty Nat’l Ins. Co. v. Vic Mfg. Co., 143 F.3d 192, 193 (5th Cir. 1998); Data
Specialties, Inc. v. Transcontinental Ins. Co., 125 F.3d 909, 911 (5th Cir. 1997). The insurer,
however, bears the burden of establishing that one of the policy’s limitations or exclusions
constitutes an avoidance or affirmative defense to coverage. See Harken Exploration Co., 261
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F.3d at471; Vic Mfg. Co., 143 F.3d at 193; Bailey, 133 F.3d at 364; Canutillo Indep. Sch. Dist.,
99 F.3d at 701; Sentry Ins. v. R.J. Webber Co., Inc., 2 F.3d 554, 556 (5th Cir. 1993); see also
TEX. INS. CODE ANN, art. 21.58(b). The Texas Insurance Code provides:

In any suit to recover under a contract of insurance, the insurer has the
burden of proof as to any avoidance or affirmative defense that must be
affirmatively pleaded under the Texas Rules of Civil Procedure. Any language of
exclusion in the policy and any exception to coverage claimed by the insurer
constitutes an avoidance or an affirmative defense.

TEX. INS. CODE ANN. art. 21.58(b). Once the insurer demonstrates that an exclusion arguably
applies, the burden then shifts back to the insured to show that the claim does not fall within the
exclusion or that it comes within an exception to the exclusion. See Vic Mfg. Co., 143 F.3d at
193; Telepak v. United Servs. Auto. Ass’n, 887 S.W.2d 506, 507-08 (Tex. App.—San Antonio
1994, writ denied); Britt v. Cambridge Mut. Ins. Co., 717 S.W.2d 476, 482 (Tex. App.—San

Antonio 1986, writ ref’d n.r.e.).

1. Provisions of the Policy

State Farm maintains that the Fiesses’ claim for mold damage is expressly excluded from
coverage under the Policy. The Fiesses, however, assert that the mold damage is covered as an
“ensuing loss” under the Policy and, therefore, the mold exclusion is not operative. Under section
1 of the Policy, entitled Exclusions, sub-section f provides:

f. We [State Farm] do not cover loss caused by:

(1)  wear and tear, deterioration or loss caused by any quality in property that
causes it to damage or destroy itself.

2) rust, rot, mold or other fungi.

(3)  dampness of atmosphere, extremes of temperature.
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4) contamination.
&) rats, mice, termites, moths or other insects.
We do cover ensuing loss caused by collapse of building or any part of the

building, water damage or breakage of glass which is part of the building if the loss
would otherwise be covered under the policy.

* %k %

1. We do not cover loss caused by or resulting from flood, surface water,
waves, tidal water or tidal waves, overflow of streams or other bodies of
water or spray from any of these whether or not driven by wind.
The provisions of section 1 of the Policy explicitly remove from coverage any loss caused
by mold. See Harrison v. U.S.A.A. Ins. Co., No. 03-00-00362-CV, 2001 WL 391539, at *2
(Tex. App.—Austin Apr. 19, 2001, no pet.) (not designated for publication). “Thus, unless an
exception to this exclusion applies, the policy does not cover [the Fiesses’] loss.” Id. State Farm
argues that the “cause of the mold growth is irrelevant” because the “plain, unambiguous language
of the Policy excludes from coverage the Fiess’ [sic] alleged loss due to mold.” Furthermore,
State Farm contends that “any argument by the Fiess’ [sic] that coverage exists because their mold
was possibly caused by covered water intrusion must be rejected as inconsistent with Texas law.”
(emphasis in original). In support of their argument, State Farm cites Bentley v. National
Standard Ins. Co., in which the court upheld the insurer’s denial of coverage for damage resulting
from the settling of a home’s foundation caused by a severe drought, where the cause of the
settlement was immaterial to the application of the settlement exclusion. See 507 S.W.2d 652, 654
(Tex. Civ. App.—Waco 1974, writ ref’d n.r.e.). In Bentley, the homeowner’s insurance policy
excluded from coverage damage to the foundation, walls, floors, ceiling, roof structures, walks,
drives, curbs, fences, retaining walls, or swimming pools caused by settling. See id. at 653. The
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